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From: David, Curt

Sent: Wednesday, April 17, 2013 3:50 PM

To: Gary, Aaron

Subject: RE: Email from LRB Website

Attachments: Proposed Lemon Law Changes (Apr 16 2013).docx
Gary,

Could you please redraft this LRB using this text?
Thank you.

Curt

From: Gary, Aaron

Sent: Tuesday, April 16, 2013 9:32 AM
To: David, Curt

Subject: RE: Email from LRB Website

oK

From: David, Curt

Sent: Tuesday, April 16, 2013 9:30 AM

To: Gary, Aaron; Sholty, Cameron; Probst, Nick
Subject: RE: Email from LRB Website

Gary,

Please hold that draft there are corrections in the works.

Thanks,
Curt

From: Gary, Aaron

Sent: Tuesday, April 16, 2013 9:15 AM
To: Sholty, Cameron; Probst, Nick

Cc: David, Curt

Subject: RE: Email from LRB Website

Thanks. The new number is LRB-2179 and I'll have it out to you shortly. Do you want to start with a /P1 or an
introducible /1? Aaron

Aaron R. Gary
Attorney, Legislative Reference Bureau
608.261.6926 (voice)
608.264.6948 (fax)
aaron.gary@legis. state. wi.us

From: Sholty, Cameron
Sent: Tuesday, April 16, 2013 9:05 AM
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Wisconsin Lemon Law Amendments
Proposed Changes to LRB—1915/P1

[Note: Provision not needed as commercial motor vehicle exemption deleted]

SECTION 3 1. 218.0171 (1) (g) of the statutes is created to read:

218.0171 (1) (g) “Out of service,” with respect to a motor vehicle, means that the vehicle is
unable to be used by the consumer for the vehicle’s intended purpose as a result of any of the
following:

1. The vehicle is in the possession of the manufacturer, motor vehicle lessor, or any of the
manufacturer’s authorized motor vehicle dealers for the purpose of performing or attempting

repairs to correct a nonconformity.



2. The vehicle is in the possession of the consumer and all the following apply:
a. The vehicle has a nonconformity that substantially affects the use or safety of the
vehicle and that has been subject to a previous repair to attempt to correct the same
nonconformity.
b. The consumer has reported, in writing, the nonconformity to the manufacturer, motor
vehicle lessor, or manufacturer’s authorized motor vehicle dealer and manufacturer, lessor, or
dealer has refused to accept the vehicle for the purpose of performing or attempting subsequent
repairs. 2
SECTION 42, 218.0171 (2) (c) of the statutes is amended to read: W )
218.0171 (2) (c) To receive a comparable new motor vehicle or a refund due under par. Y~ 0, ‘ ‘
(b) 1. or 2., a consumer described under sub. (1) (b) 1., 2. or 3. shall offer to the manufacturer of
the motor vehicle having the nonconformity to transfer title of that motor vehicle to that
rcte Tio later than 30 days after
sole ~

vehicle, no later than 120 after that

i \'3(;'(" f\‘”%\
el

that offer, the manufacturer shall provide the consumer with the eempearable-ne

consumer fails—eitheintentionallv-orunintentionally—to provide any of this information by the
end of this 30-day period, the consumer may not bring action under sub. (7). When the

manufacturer provides the new motor vehicle or refund, the consumer shall return the motor

vehicle having the nonconformity to the manufacturer and provide the manufacturer with the
certificate of title and all endorsements necessary to transfer title to the manufacturer. If another
person is in possession of the certificate of title, as shown by the records of the department of
transportation, that person shall, upon request of the consumer, provide the certificate of title to
the manufacturer este-the-sonsumer i i ien i

[Note: Manufacturers cannot meet the 30-day time period to provide a comparable
new vehicle for various reasons. For example, commercial vehicles are custom built
and “off the shelf” does not exist; imported car have building/shipping/delivery time
constraints; and all vehicles face a daunting task of meeting consumers’ expectations
as to what is deemed comparable.



Adding “and any written consent” resolves the situation where a consumer provides
the manufacturer with the name of the lender, but the lender will not disseminate
information unless there is consent from the consumer.

The terms “intentional/unintentional” are deleted as unnecessary.

Adding the term “requested by the manufacturer” provide clarity for a consumer who
would not be able to discern what would be deemed “necessary.”

SECTION 8 3,218.0171 (2) (cm) 1. and 2. of the statues are amended to read:

218.0171 (2) (cm) 1. To receive a refund due under par. (b) 3., a consumer described
under sub. (1) (b) 4. shall offer to the manufacturer of the motor vehicle having the
nonconformity to return that motor vehicle to that manufacturer. No later than 30 days after that
offer, the manufacturer shall provide the refund to the consumer. During or prior to this 30-day

period, if the consumer has requested a refund, the consumer shall provide to the manufacturer

consent to allow the manufacture to provide the refund. If the consumer fails-etther-mtentionally /’d?
er-umintentienally~to provide any of this information by the end of this 30-day period, the é\/% en | )

consumer may not bring action under sub. (7). {h€ Tian T provi d,’fﬁej «

consumer shall return the motor vehicle having the nonconformity to the manufacturer.

2. To receive a refund due under par. (b) 3., a motor vehicle lessor shall offer to the
manufacturer of the motor vehicle having the nonconformity to transfer title of that motor
vehicle to that manufacturer. No later than 30 days after that offer, the manufacturer shall
provide the refund to the motor vehicle lessor. During or prior to this 30-day period, if the motor

vehicle lessor has requested a refund. the motor vehicle lessor shall provide to the manufacturer

consent to allow the manufacturer to provide the refund. When the manufacturer provides the

refund, the motor vehicle lessor shall provide to the manufacturer the certificate of title and all
endorsements necessary to transfer title to the manufacturer. If another person is in possession of
the certificate of title, as shown by the records of the department of transportation, that person

shall, upon request of the motor vehicle lessor, provide the certificate to the manufacturer or to

the motor vehicle lessor. If another person is in possession of the certificate of title, as shown by




[Note: The last sentence was added to avoid the bank sending the title back to the
consumer after the manufacturer has paid off the underlying loan. For other changes, see above]

SECTION 4..218.0171 (6)of the statues is amended to read:
218.0171 (6) (6) An i

Notwithstanding the requirements of sub (b), if the consumer agrees to and enters into a

negotiated written settlement with the manufacturer regarding the reported nonconformities, the

manufacturer shall no longer be subject to any requirements of Section 218.0171.

SECTION 6 5. 218.0171 (7) of the statutes is amended to read:

218.0171 (7) In Subject to subs. (2) (¢) and (¢cm) 1. and (3), in addition to pursuing any other

remedy, a consumer may bring an action to recoyer for any damages caused by a violation of this

section if the action is commenced withih 24 18 fonths after first delivery of the motor vehicle
to a consumer. The court g@_{__@ﬁg@% award a consumer who prevails in such an
action twiee the amount of any pecuniary loss, together with costs, disbursements and reasonable
attorney fees, and any equitable relief the court determines appropriate.

[Note: “Finder of fact” was added to reflect that the awarding of damages may also be
done by a jury. When this section was initially enacted, it was contemplated that only a court,
after a finding of liability by a jury, could assess double damages. Since the proposed
amendment eliminates the right to double damages, it likewise needed to be amended to reflect
that either the court or the jury could award pecuniary damages.

SECTION 7. Initial Applicability.

(1) This act first applies with respect to motor vehicles for which the express warranty
commences on the effective date of this subsection.

SECTION 8. Effective Date.

(1) This act takes effect on the first day of the 3rd month beginning after publication.
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Wisconsin Lemon Law Amendments

SECTION 1. 218.0171 (1) (g) of the statutes is created to read:

218.0171 (1) (g) “Out of service,” with respect to a motor vehicle, means that the vehicle is
unable to be used by the consumer for the vehicle’s intended purpose as a result of any of the
following:

1. The vehicle is in the possession of the manufacturer, motor vehicle lessor, or any of the
manufacturer’s authorized motor vehicle dealers for the purpose of performing or attempting
repairs to correct a nonconformity.

2. The vehicle is in the possession of the consumer and all the following apply:

a. The vehicle has a nonconformity that substantially affects the use or safety of the
vehicle and that has been subject to a previous repair to attempt to correct the same
nonconformity.

b. The consumer has reported, in writing, the nonconformity to the manufacturer, motor
vehicle lessor, or manufacturer’s authorized motor vehicle dealer and manufacturer, lessor, or
dealer has refused to accept the vehicle for the purpose of performing or attempting subsequent
repairs.

SECTION 2.  218.0171 (2) (¢) of the statutes is amended to read:

218.0171 (2) (c) 1. To receive a comparable new motor vehicle or a refund due under par.
(b) 1. or 2., a consumer described under sub. (1) (b) 1., 2. or 3. shall offer to the manufacturer of
the motor vehicle having the nonconformity to transfer title of that motor vehicle to that
manufacturer.

2. When the consumer elects a refund, no later than 30 days after that offer provided
under sub. (2) (¢) 1., the manufacturer shall provide the consumer with the eemparable-new
meter-vehiele-or refund. During or prior to this 30-day period. the consumer shall provide to the

manufacturer all information timely requested and required by the manufacturer and any written

consent to allow the manufacturer to provide the refund. If the consumer fails to provide any of

this information by the end of this 30-day period, the consumer may not bring action under sub.

(2.

3. When the consumer elects a comparable new vehicle, no later than 120 days after that

offer provided under sub. (2) (¢) 1., the manufacturer shall provide the consumer with the

comparable new motor vehicle. The manufacturer shall exercise due diligence in locating and

4/16/13 1



providing a comparable vehicle within the 120-day period. If no comparable vehicle exists or is

otherwise unavailable for delivery within the 120-day period, the manufacturer shall provide a

refund no later than 120 days after that offer provided under sub. (2) (c) 1.

4. When the manufacturer provides the new motor vehicle or refund, the consumer shall
return the motor vehicle having the nonconformity to the manufacturer and provide the
manufacturer with the certificate of title and all endorsements necessary to transfer title to the
manufacturer. If another person is in possession of the certificate of title, as shown by the records
of the department of transportation, that person shall, upon request of the consumer, provide the
certificate of title to the manufacturer or-to-the-consumer upon satisfaction of the lien interest.

SECTION 3. 218.0171 (2) (cm) 1. and 2. of the statues are amended to read:

218.0171 (2) (cm) 1. To receive a refund due under par. (b) 3., a consumer described
under sub. (1) (b) 4. shall offer to the manufacturer of the motor vehicle having the
nonconformity to return that motor vehicle to that manufacturer. No later than 30 days after that

offer, the manufacturer shall provide the refund to the consumer. During or prior to this 30-day

period, the consumer shall provide to the manufacturer all information timely requested and

required by the manufacturer and any written consent to allow the manufacturer to provide the

refund. If the consumer fails to provide any of this information by the end of this 30-day period,

the consumer may not bring action under sub. (7). When the manufacturer provides the refund,

the consumer shall return the motor vehicle having the nonconformity to the manufacturer.
2. To receive a refund due under par. (b) 3., a motor vehicle lessor shall offer to the

manufacturer of the motor vehicle having the nonconformity to transfer title of that motor

vehicle to that manufacturer. No later than 30 days after that offer, the manufacturer shall

provide the refund to the motor vehicle lessor. During or prior to this 30-day period, the

consumer shall provide to the manufacturer all information timely requested and required by the

manufacturer and any written consent to allow the manufacturer to provide the refund. When the

manufacturer provides the refund, the motor vehicle lessor shall provide to the manufacturer the
certificate of title and all endorsements necessary to transfer title to the manufacturer. If another
person is in possession of the certificate of title, as shown by the records of the department of
transportation, that person shall, upon request of the motor vehicle lessor, provide the certificate
to the manufacturer or to the motor vehicle lessor.

SECTION 4. 218.0171 (6) of the statues is amended to read:

4/16/13 2



218.0171 (6) Any-waiver-by-a-consumer-of rights-under-this-seetion-is-void:
Notwithstanding the requirements of sub (b), if the consumer agrees to and enters into a
negotiated written settlement with the manufacturer regarding the reported nonconformities. the

manufacturer shall no longer be subject to any requirements of Section 218.0171.
SECTION 5. 218.0171 (7) of the statutes is amended to read:
218.0171 (7) Ia Subject to subs. (2) (¢} 2. and (cm) 1. and (3). in addition to pursuing any other

remedy, a consumer may bring an action to recover for any damages caused by a violation of this

section if the action is commenced within 18 months after first delivery of the motor vehicle to a

consumer. The court or finder of fact shall may award a consumer who prevails in such an action

twiee the amount of any pecuniary loss, together with costs, disbursements and reasonable
attorney fees, and any equitable relief the court determines appropriate

SECTION 6. Initial Applicability. '

(1) This act first applies with respect to motor vehicles for which the express warranty
commences on the effective date of this subsection.

SECTION 7. Effective Date.

(1) This act takes effect on the first day of the 3rd month beginning after publication.

4/16/13 3
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AN ACT to amend 2180171 (2) (c), 218.0171 (2) (cm) 1. and 2. and 218.0171 (7);

to repeal and recreate 218.0171 (6); and to create 218.0171 (1) (g) of the
statutes; relating to: the law governing repair, replacement, and refund under

a motor vehicle warranty.

Analysis by the Legislative Reference Bureau

Currently the law governing repair, replacement, and refund under a motor
vehicle warranty, commonly referred to as the “lemon law,” provides remedies for a
person who purchases, receives, or leases (consumer) a motor vehicle that is under
an express warranty and that has a nonconformity. A “nonconformity” is defined as
a condition or defect that substantially impairs the use, value, or safety of the motor
vehicle and that is covered by an express warranty, but does not include a condition
or defect that is the result of abuse, neglect, or unauthorized modlﬁcatlon or
alteration of the motor vehicle by the consumer.

Under current law, if a consumer reports a nonconformity to the manufacturer
or manufacturer’s agent such as the importer or distributor (manufacturer), the
lessor of the motor vehicle (lessor) if the consumer is leasing the vehicle, or any of the
manufacturer’s authorized motor vehicle dealers (authorized dealers) and if the
consumer makes the motor vehicle available for repair before the warranty expires
or within one year after first delivery of the motor vehicle to a consumer, whichever
is sooner, the consumer is entitled to have the nonconformity repaired. If, after a
reasonable attempt to repair, the nonconformity is not repaired, the manufacturer
must provide the consumer with a comparable new motor vehicle or a refund, at the
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consumer’s option. “Reasonable attempt to repair” is defined as any of the following
occurring within the warranty period or within one year after first delivery of the
motor vehicle to a consumer, whichever is sooner: 1) the same nonconformity is
subject to repair by the manufacturer, lessor, or authorized dealer at least four times
and the nonconformity continues; or 2) the motor vehicle is out of service for an
aggregate of at least 30 days because of nonconformities. To receive a comparable
new motor vehicle or a refund, the consumer must offer to transfer title of the vehicle
with the nonconformity to the manufacturer and, within 30 days after this offer, the
manufacturer must provide the consumer with the comparable new motor vehicle or
refund. When the manufacturer provides the new motor vehicle or refund, the
consumer must return the vehicle with the nonconformity to the manufacturer along
with necessary vehicle title documents. If another person is in possession of the
vehicle’s certificate of title, that person must provide the certificate to the
manufacturer or to the consumer. In addition to the new replacement vehicle or
refund, the consumer may bring a civil action to recover damages caused by a lemon
law violation. If the consumer prevails, the court must award the consumer twice
the amount of any pecuniary loss, along with costs and reasonable attorney fees. Any
waiver by a consumer of rights under the lemon law is void.

This bill creates a definition of “out of service,” which affects whether a
“reasonable attempt to repair” has been made under item 2), above. Under the bill,
“out of service” means that a motor vehicle is unable to be used by the consumer for
the vehicle’s intended purpose as a result of any of the following: 1) the vehicle is in
the possession of the manufacturer, lessor, or authorized dealer for the purpose of
performing or attempting repairs to correct a nonconformity; or 2) the vehicle is in
the consumer’s possession and all of the following apply: a) the vehicle has a
nonconformity that substantially affects the use or safety of the vehicle and that has
been subject to a previous repair attempt to correct the same nonconformity; and b)
the consumer has reported, in writing, the nonconformity to the manufacturer,
lessor, or authorized dealer and the manufacturer, lessor, or dealer has refused to
accept the vehicle for the purpose of performing or attempting subsequsnt repairs.

J The bill extends the time in which a manufacturer must provide a comparable
new motor vehicle to a consymer who elects to receive a comparable new motor
~——_Vehicle, from 30"days to 120°days after the consumer offers to transfer title of the

vehicle with the nonconformity to the manufacturer—{The bill also requires a
consumer requesting a refund to provide to the manufacturer all information timely
requested and required by the manufacturer and any written consent to allow the
manufacturer to provide the refund. The consumer must provide this information
during or prior to the 30—day period that commences when the consumer offers to
transfer title to the manufacturer of the vehicle with the nonconformity. If the
consumer fails to provide any of this information by the end of this 30-day period,
the consumer may not bring a civil action to recover damages caused by a lemon law
violation.

The bill also imposes additional limitations on civil actions brought to recover
damages caused by lemon law violations. Under the bill, any action must be
commenced within 18 months after first delivery of the motor vehicle to a consumer.
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The bill also makes an award for pecuniary loss, costs, and attorney fees to a
prevailing consumer in such an action discretionary with the court or jury rather
than mandatory. The bill further eliminates the provision requiring the award of
twice the amount of a prevailing consumer’s pecuniary loss.

This bill repeals the provision of the lemon law making any waiver by a
consumer of rights under the lemon law void. Instead, the bill specifies that, if a
consumer enters into a negotiated written settlement with the manufacturer
regarding a vehicle nonconformity, the manufacturer is no longer subject to any
requirement under the lemon law with respect to that vehicle.

Also under this bill, if a consumer returns a vehicle with a nonconformity to the
manufacturer and another person is in possession of the vehicle’s certificate of title,

that person must provide thg certificate of title to the manufacturer, not the
X~ consumer, upon satisfaction offthat person’y security interest in the vehicle
< d

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 218.0171 (1) (g) of the statutes is created to read:

2 218.0171 (1) (g) “Out of service,” with respect to a motor vehicle, means that

3 the vehicle is unable to be used by the consumer for the vehicle’s intended purpose

4 as a result of any of the following:

5 1. The vehicle is in the possession of the manufacturer, motor vehicle lessor, or

6 any of the manufacturer’s authorized motor vehicle dealers for the purpose of

7 performing or attempting repairs to correct a nonconformity.

8 2. The vehicle is in the possession of the consumer and all of the following apply:

9 a. The vehicle has a nonconformity that substantially affects the use or safety
10 of the vehicle and that has been subject to a previous repair attempt to correct the
11 same nonconformity.
12 b. The consumer has reported, in writing, the nonconformity to the
13 manufacturer, motor vehicle lessor, or manufacturer’s authorized motor vehicle
14 dealer and the manufacturer, lessor, or dealer has refused to accept the vehicle for
15 the purpose of performing or attempting subsequent repairs.
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1 N\ SEcCTION 2. 218.0171 (2) (c) of the statutes is amended to rexd
2 \218.0171 (2) (c) To receive a comparable new motor veffigle or a refund due
3 under Rar. (b) 1. or 2., a consumer described under sub. (1/ALY'1., 2. or 3. shall offer
4 to the m ufacturer of the motor vehicle having the ng ormity to transfer title
5 of that motoRyehicle to that manufacturer. No latef thén 120 days after that offer.
6 if the consumeRelects a comparable new mocle the manufacturer shall
7 provide the consumg 2 gtor vehicle. No later than 30 days
8 after that offer, if thhe manufacturer shall provide the
9 consumer with the € 3 ‘ e-ReW-H1oto ;‘~ e-or refund. During or prior to this
10 0-day period, if the consuly A4S req e,,o a refund, the consumer shall provide
11 0 the manufacturer all \YM timely requested and required by the
12 manufacturer and any wrz \u- to allow the manufacturer to provide the
13 refund. If the consume u&c e any of this information by the end of this
14 30-day period, the ¢6 bNng an action under sub. (7). When the
15
16
17
18
19
20 requgst ofthe consumer, provide the certificate of title to thé\tnanufacturer or-to-the
21 opsugter upon satisfaction of that person’s securit interesn in the motor
22 ebicle.
23 SECTION 3. 218.0171 (2) (cm) 1. and 2. of the statutes are amended to read:
24 218.0171 (2) (cm) 1. To receive a refund due under par. (b) 3., a consumer

25 described under sub. (1) (b) 4. shall offer to the manufacturer of the motor vehicle
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SECTION 3

1 having the nonconformity to return that motor vehicle to that manufacturer. No
2 later than 30 days after that offer, the manufacturer shall provide the refund to the

@ the consumer shall provide to the manufacturer all information timel

110 A

6 manufacturer to provide the refund. If the consumer fails to provide any of this

7 info i end of this 30— ri nsumer may not brin ion
8 under sub. (7 ).J When the manufacturer provides the refund, the consumer shall
9 return the motor vehicle having the nonconformity to the manufacturer.
10 2. To receive a refund due under par. (b) 3., a motor vehicle lessor shall offer to
11 the manufacturer of the motor vehicle having the nonconformity to transfer title of
12 that motor vehicle to that manufacturer. No later than 30 days after that offer, the
13 manufacturer shall provide the refund to the motor vehicle lessor. During or prior

e 2
@ to this 30-day periodTif the motor vehicle lessor has requested a refund)the motor)
- consumer”
@ vehictetessol shall provide to the manufacturer all information timely requested and
A

16 required by the manufacturer and any written consen allow the manufacturer to

. v
@ provide the refund. When the manufacturer provides the refund, the motor vehicle

18 lessor shall provide to the manufacturer the certificate of title and all endorsements
19 necessary to transfer title to the manufacturer. If another person is in possession of
20 the certificate of title, as shown by the records of the department of transportation,

//ZI that person shall, upon request of the motor vehicle lesgor, provide the certificate gf/
Jeble stike 2 PWN

, J CZQ @ﬁo the manufacturer |
e | . .
ook 8 : erestrifa

- 1t 24 ECTION 4. 218.0171 (6) of the statutes is repealed and recreated to read:
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SECTION 4
1 218.0171 (6) Notwithstanding sub. (2) (b), if the consumer enters into a
2 negotiated written settlement with the manufacturer regarding any motor vehicle
J3 nonconformjty,‘/the manufacturer shall no longer be subject to any requirement of
_(\,}Q{\{’( 4 this section with respect to that motor vehicle.
a -
6 5 SECTION 5. 218.0171 (7) of the statutes is amended to read:
v o g2
(6) 218.0171 (7) I Subject to subs. nd (cm) 1. in addition to
7 pursuing any other remedy, a consumer may bring an action to recover for any
8 damages caused by a violation of this section if the action is commenced within 18
9 months after first delivery of the motor vehicle to a consumer. The court shall or jury
10 may award a consumer who prevails in such an action twiee the amount of any
\/ 11 pecuniary loss, together with costs, disbursements and reasonable attorney fees, and
1 12 any equitable relief the court determines appropriate.
v
. 37 SECTION 6. Initial applicability.
14 (1) This act first applies with respect to motor vehicles for which the express
15 warranty commences on the effective date of this subsection.
16 SEcTION 7. Effective date.
17 (1) This act takes effect on the first day of the 3rd month beginning after

18 publication.

19 (END)
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( no q)‘ If no‘ comparable new motor vehicle is available for delivery within this\{ZO-—day

period, the manufacturer must provide a refund in lieu of providing the comparable
new motor vehicle. The manufacturer must exercise due diligence in locating and
providing a comparable new motor vehicle during this 120-day period"

INSERT 4-1:
- SEcTION 1. 218.0171 (2) (b) 2. a\.)f)f the statutes is amended to read:
218.0171 (2) (b) 2. a. Accept return of the motor vehicle and,‘/sgbjggi; to par. (¢)
3., replace the motor vehicle with a comparable new motor vehicle and refund any

collateral costs.

History: 1983 a. 48; 1985 a. 205 ss. lm to 6, 8; 1987 a. 105, 169, 323, 403; 1989 a. 31; 1999 a. 31 s. 287; Stats. 1999 s. 218.0171; 2001 a. 45; 2009 a. 2; 2011 a. 32.

++»NOTE: Given the new changes in the latest proposed provisions, this new
treatment needs to be added.

SECTION 2. 218.0171 (2) (c¢) of the statutegxis renumbered 218.0171 (2) (¢) 1. and
amended to read:

218.0171 (2) (¢) 1. To receive a comparable new motor vehicle or a refund due
under par. (b) 1. or 2., a consumer described under sub. (1) (b) 1., 2. or 3. shall offer
to the manufacturer of the motor vehicle having the nonconformity to transfer title
of that motor vehicle to that manufacturer. Ne

2. If the consumer elects a refund, no later than 30 days after that the offer
under subd. 1,\,/the manufacturer shall provide the consumer with the eemparable
new-motor-vehiele-or refund.VD ring or prior to this 30-day'peri he con

shall provide to the manufacturer all information timely requested and required by

X



© 00 N, O s W N

-
= O

12
13
14
15
16
17
18
19
20
21

_o_ \QS L\ -\ LRB-2179/Plins

CD(\*’ ARG:.......
——

manuf; itten consen w th r to provide th
rfndf/fhcn mer fail rovide of this inf ion he end of thi
30— eri ‘,h nsumer not brin ction under sub. (7
4. When the manufacturer provides the new motor vehicle or refund, the
consumer shall return the motor vehicle having the nonconformity to the
manufacturer and provide the manufacturer with the certificate of title and all
endorsements necessary to transfer title to the manufacturer. If another person is
in possession of the certificate of title, as shown by the records of the department of
transportation, that person shall, upon request of the consumer, provide the

certificate of title to the manufacturer or-to-the-consumer upon satisfaction of any

security interest in the motor vehicle.\/

»+NOTE: In this provision, I modified the proposed text by changing “when” to “if.”
Under our drafting protocol, we use “if’ and not “when” if an event might not occur. I also
changed “lien intere \/St” to secunty interest” because that is the pyoper statutory term.
See, e.g., ss. 342.19 and 342. 22 as well as s. 218.0171 (2) (b) 2. b.

SECTION 3. 218.0171 (2) (¢) 3.\)(c)f the statutes is created to read:
218.0171 (2) (c) 3. Except as provided in this subdivision\,/if the consumer elects
a comparable new motor vehicle, no later than 120\{1ays after the offer under subd.

%he manufacturer shall provide the consumer with the comparable new motor

1.,
vehicle. The manufacturer shall exercise due diligence in locating and providing a
comparable new motor vehicle within this 120‘£day period. If no comparable new
motor vehicles exists or if a comparable new motor vehicle is otherwise unavailable
for delivery within this 120-day period‘,’the manufacturer shall provide a refund in

lieu of providing a comparable new motor vehicle and shall provide this refund no

v
later than 120 days after the offer under subd. 1.

++»NOTE: I made some changes to the proposed text for purposes of technical

accuracy and clarity.
(P}\é NS
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2 INSERT 5-23:

s+»NoTe: This provision (subd. 2.) incorporates changes made in the latest
proposed language. With these changes, if a motor vehicle lessor requests a refund, the
consumer (lessee), not the lessor, is required to provide information and consent to the
manufacturer. In addition, the latest proposed language eliminates previous changes at
the end of subd. 2.¥°

4 INSERT 6-4:

=+ NOTE: Several changes from the proposed language are made in this provision.
First, I have attempted to correct the incorrect cross—reference. YSecond, I have revised
language to conform to LRB drafting style. Finally, I have tried to clarify or refine the
proposed language. For example, the language “agrees to” is superfluous because the
settlement itself connotes the agreement. Also, the use of the plural nonconformmes
is inaccurate because the provision applies if there is only one nonconformlty I also
believe it is necessary to clarify that release of the manufacturer from the lemon law
applies only with respect to the dispute at issue, not with respect to all other vehicles as
well.

6 INSERT 6-12:

+»+NOTE: The finder of fact may be the court or a jury.‘/ In referring to both, it is
customary to refer to the “court or jury,” not the “court or finder of fact” because of the
redundancy of the latter. If you prefer, I can substitute “finder of fact” for “court or jury.”




Gary, Aaron

From: Gary, Aaron

Sent: Monday, April 29, 2013 1:58 PM

To: Oling, Lane; Fiocchi, Tim

Ce: David, Curt

Subject: RE: Draft review: LRB -2247/P3 Topic: Motor vehicle warranty law (lemon law) changes

relating to damages, refund information, commercial motor vehicles, civil actions, and
reasonable attempts to repair

OK. I will also redraft LRB-2179 for Rep. Kramer so it is identical to LRB-2247/1 for Sen. Petrowski.

Aaron

Aaron R. Gary
Attorney, Legislative Reference Bureau
608.261.6926 (voice)

Sent: Monday, April 29, 2013 1:56 PM

To: Gary, Aaron; Fiocchi, Tim

Cc: David, Curt

Subject: RE: Draft review: LRB -2247/P3 Topic: Motor vehicle warranty law (lemon law) changes relating to damages,
refund information, commercial motor vehicles, civil actions, and reasonable attempts to repair

Aaron,

Yes, please prepare a /1 on LRB-2247.
Thank you,

Lane Oling

Office of Senator Jerry Petrowski

29th Senate District
(608) 266-2502

From: Gary, Aaron

Sent: Monday, April 29, 2013 1:54 PM

To: Fiocchi, Tim; Oling, Lane

Cc: David, Curt

Subject: RE: Draft review: LRB -2247/P3 Topic: Motor vehicle warranty law (lemon law) changes relating to damages,
refund information, commercial motor vehicles, civil actions, and reasonable attempts to repair

Tim and Lane,
Are you ready for a /1 on LRB-2247? This is your bill.

Aaron

Aaron R. Gary
Attorney, Legislative Reference Bureau
608.261.6926 (voice)



608.264.6948 (fax)
aaron.gary@legis. state. wi.us

From: David, Curt
Sent: Monday, April 29, 2013 1:51 PM

To: Gary, Aaron

Cc: Oling, Lane; Fiocchi, Tim

Subject: RE: Draft review: LRB -2247/P3 Topic: Motor vehicle warranty law (lemon law) changes relating to damages,
refund information, commercial motor vehicles, civil actions, and reasonable attempts to repair

Gary,
Could you prepare LRB-2247/P3 for introduction as soon as possible?
We would like to have a senate companion as well. | will let Sen. Petrowski’s office confirm that with you.

Curt

From: Fiocchi, Tim
Sent: Monday, April 29, 2013 9:39 AM
To: David, Curt

Cc: Lane.Oling@legis.wisconsin.gov
Subject: FW: Draft review: LRB -2247/P3 Topic: Motor vehicle warranty law (lemon law) changes relating to damages,
refund information, commercial motor vehicles, civil actions, and reasonable attempts to repair

Good motning,

Please take a look at the attached and let us know if there are issues.
Thanks,

Tim

Tim Fiocchi

Chief of Staff, Senator Jerry Petrowski

29th Senate District
(608) 266-2502
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AN ACT to renumber and amend 218.0171 (2) (¢); to amend 218.0171 (2) (b)
2. a.,218.0171 (2) (cm) 1. and 2. and 218.0171 (7); and to create 218.0171 (1)
(am), 218.0171 (1) (g), 218.0171 (2) (c) 3., 4. and 5., 218.0171 (2) (cm) 4., 218.0171
(6m), 218.0171 (8) and 227.01 (13) (yd) of the statutes; relating to: the law

governing repair, replacement, and refund under a motor vehicle warranty.

Analysis by the Legislative Reference Bureau

Currently the law governing repair, replacement, and refund under a motor
vehicle warranty, commonly referred to as the “lemon law,” provides remedies for a
person who purchases, receives, or leases (consumer) a motor vehicle that is under
an express warranty and that has a nonconformity. A “nonconformity” is defined as
a condition or defect that substantially impairs the use, value, or safety of the motor
vehicle and that is covered by an express warranty, but does not include a condition
or defect that is the result of abuse, neglect, or unauthorized modification or
alteration of the motor vehicle by the consumer.

Under current law, if a consumer reports a nonconformity to the manufacturer
or manufacturer’s agent such as the importer or distributor (manufacturer), the
lessor of the motor vehicle (lessor) if the consumer is leasing the vehicle, or any of the
manufacturer’s authorized motor vehicle dealers (authorized dealers) and if the
consumer makes the motor vehicle available for repair before the warranty expires
or within one year after first delivery of the motor vehicle to a consumer, whichever
is sooner, the consumer is entitled to have the nonconformity repaired. If, after a
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reasonable attempt to repair, the nonconformity is not repaired, the manufacturer
must provide the consumer with a comparable new motor vehicle or a refund, at the
consumer’s option. “Reasonable attempt to repair” is defined as any of the following
occurring within the warranty period or within one year after first delivery of the
motor vehicle to a consumer, whichever is sooner: 1) the same nonconformity is
subject to repair by the manufacturer, lessor, or authorized dealer at least four times
and the nonconformity continues; or 2) the motor vehicle is out of service for an
aggregate of at least 30 days because of nonconformities. To receive a comparable
new motor vehicle or a refund, the consumer must offer to transfer title of the vehicle
with the nonconformity to the manufacturer and, within 30 days after this offer, the
manufacturer must provide the consumer with the comparable new motor vehicle or
refund. When the manufacturer provides the new motor vehicle or refund, the
consumer must return the vehicle with the nonconformity to the manufacturer along
with necessary vehicle title documents. If another person is in possession of the
vehicle’s certificate of title, that person must provide the certificate to the
manufacturer or to the consumer. In addition to the new replacement vehicle or
refund, the consumer may bring a civil action to recover damages caused by a lemon
law violation. If the consumer prevails, the court must award the consumer twice
the amount of any pecuniary loss, along with costs and reasonable attorney fees.
This bill creates a definition of “out of service,” which affects whether a
“reasonable attempt to repair” has been made under item 2), above. Under the bill,
“out of service” means that a motor vehicle is unable to be used by the consumer for
the vehicle’s intended purpose as a result of any of the following: 1) the vehicle is in
the possession of the manufacturer, lessor, or authorized dealer for the purpose of
performing or attempting repairs to correct a nonconformity; or 2) the vehicle is in
the consumer’s possession and all of the following apply: a) the vehicle has a
nonconformity that substantially affects the use or safety of the vehicle and that has
been subject to a previous repair attempt to correct the same nonconformity; and b)
the consumer has reported, in writing, the nonconformity to the manufacturer,
lessor, or authorized dealer and the manufacturer, lessor, or dealer has refused to
accept the vehicle for the purpose of performing or attempting subsequent repairs.
Under the bill, if a consumer elects to receive a comparable new motor vehicle
or a refund and offers to transfer title of the vehicle with the nonconformity to the
manufacturer, the deadline for the manufacturer to provide the consumer with the
comparable new motor vehicle or refund, discussed further below, is measured from
the later of the election or the offer, except as discussed below. The bill also requires
a consumer requesting a refund to provide to the manufacturer, in a form and
manner prescribed by the Department of Transportation (DOT), all information
timely requested and required by the manufacturer and any written consent to allow
the manufacturer to provide the refund. The consumer must provide this
information during or prior to the 30-day period that commences with the later of
the consumer’s election of the refund or the consumer’s offer to transfer title to the
manufacturer of the vehicle with the nonconformity. If the consumer fails to provide
any of this information by the end of this 30-day period, the consumer may not bring
a civil action to recover damages caused by a lemon law violation. Also, if a consumer



_3_ LRB-2247/P3

2013 - 2014 Legislature ARG:jld:rs

elects to receive a refund, the deadline for the manufacturer to provide the consumer
with the refund can be no earlier than ten days after the manufacturer receives from
the consumer the required information and consent in the form and manner
prescribed by DOT.

The bill also extends the time in which a manufacturer must provide a
comparable new motor vehicle to a consumer who elects to receive a comparable new
motor vehicle, from 30 days to 45 days after the later of the election or offer. If no
comparable new motor vehicle is available for delivery within this 45-day period, the
manufacturer must provide a refund in lieu of providing the comparable new motor
vehicle. The manufacturer must exercise due diligence in locating and providing a
comparable new motor vehicle during this 45-day period. These changes also apply
if the comparable new motor vehicle is a commercial motor vehicle, except that the
applicable period is 120 days rather than 45 days.

The bill also imposes additional limitations on civil actions brought to recover
damages caused by lemon law violations. Under the bill, any action must be
commenced within 24 months after first delivery of the motor vehicle to a consumer.
The bill also makes an award for pecuniary loss, costs, and attorney fees to a
prevailing consumer in such an action discretionary with the court or jury rather
than mandatory. The bill further eliminates the provision requiring the award of
twice the amount of a prevailing consumer’s pecuniary loss and instead allows an
award of up to the amount of the prevailing consumer’s pecuniary loss.

This bill specifies that, if a consumer enters into a negotiated written
settlement with the manufacturer regarding a vehicle nonconformity, the
manufacturer is no longer subject to any requirement under the lemon law with
respect to that vehicle.

Also under this bill, if a consumer returns a vehicle with a nonconformity to the
manufacturer and another person is in possession of the vehicle’s certificate of title,
that person must provide the certificate of title to the manufacturer, not the
consumer, upon satisfaction of any security interest in the vehicle.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 218.0171 (1) (am) of the statutes is created to read:
218.0171 (1) (am) 1. Subject to subd. 2., “commercial motor vehicle” means a
motor vehicle designed to transport passengers or property and having one or more

of the following characteristics:
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a. The vehicle is a single vehicle with a gross vehicle weight rating of 26,001
or more pounds or the vehicle’s registered weight or actual gross weight is more than
26,000 pounds.

b. The vehicle is a combination vehicle with a gross combination weight rating,
registered weight or actual gross weight of 26,001 or more pounds inclusive of a
towed unit with a gross vehicle weight rating, registered weight or actual gross
weight of more than 10,000 pounds.

¢. The vehicle is designed to transport the driver and 15 or more passengers.
If the vehicle is equipped with bench type seats intended to seat more than one
person, the passenger—carrying capacity shall be determined under s. 340.01 (31) or,
if the vehicle is a school bus, by dividing the total seating space measured in inches
by 13.

2. “Commercial motor vehicle” does not include a motor home, as defined in s.
340.01 (33m).

SECTION 2. 218.0171 (1) (g) of the statutes is created to read:

218.0171 (1) (g) “Out of service,” with respect to a motor vehicle, means that
the vehicle is unable to be used by the consumer for the vehicle’s intended purpose
as a result of any of the following:

1. The vehicle is in the possession of the manufacturer, motor vehicle lessor, or
any of the manufacturer’s authorized motor vehicle dealers for the purpose of
performing or attempting repairs to correct a nonconformity.

2. The vehicle is in the possession of the consumer and all of the following apply:

a. The vehicle has a nonconformity that substantially affects the use or safety
of the vehicle and that has been subject to a previous repair attempt to correct the

same nonconformity.
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SECTION 2

b. The consumer has reported, in writing, the nonconformity to the
manufacturer, motor vehicle lessor, or manufacturer’s authorized motor vehicle
dealer and the manufacturer, lessor, or dealer has refused to accept the vehicle for
the purpose of performing or attempting subsequent repairs.

SECTION 3. 218.0171 (2) (b) 2. a. of the statutes is amended to read:

218.0171 (2) (b) 2. a. Accept return of the motor vehicle and, subject to par. (c)
3. and 4., replace the motor vehicle with a comparable new motor vehicle and refund
any collateral costs.

SECTION 4. 218.0171 (2) (¢) of the statutes is renumbered 218.0171 (2) (c) 1. and
amended to read:

918.0171 (2) (¢) 1. To receive a comparable new motor vehicle or a refund due
under par. (b) 1. or 2., a consumer described under sub. (1) (b) 1., 2. or 3. shall offer
to the manufacturer of the motor vehicle having the nonconformity to transfer title
of that motor vehicle to that manufacturer. Ne

2. Subject to subd. 5., if the consumer elects a refund, no later than 30 days after
that the offer under subd. 1. or the election of the refund, whichever is later, the
manufacturer shall provide the consumer with the comparable-new-motor-vehiele-or
refund. During or prior to this 30-day period, the consumer shall provide to the

manufacturer, in a form manner prescri he de nt of trans tion

all information timely requested and required by the manufacturer and any written
consent to allow the manufacturer to provide the refund. If the consumer fails to
provide any of this information by the end of this 30-day period, the consumer may

not bring an action under sub. (7).

6. When the manufacturer provides the new motor vehicle or refund, the

consumer shall return the motor vehicle having the nonconformity to the
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manufacturer and provide the manufacturer with the certificate of title and all
endorsements necessary to transfer title to the manufacturer. If another person is
in possession of the certificate of title, as shown by the records of the department of
transportation, that person shall, upon request of the consumer, provide the
certificate of title to the manufacturer er-to-the-consumer upon satisfaction of any
security interest in the motor vehicle.

SECTION 5. 218.0171 (2) (¢c) 3., 4. and 5. of the statutes are created to read:

218.0171 (2) (c) 3. Except as provided in this subdivision, if the consumer elects
a comparable new motor vehicle, no later than 45 days after the offer under subd. 1.
or the election of the new motor vehicle, whichever is later, the manufacturer shall
provide the consumer with the comparable new motor vehicle. The manufacturer
shall exercise due diligence in locating and providing a comparable new motor
vehicle within this 45-day period. If no comparable new motor vehicles exists or if
a comparable new motor vehicle is otherwise unavailable for delivery within this
45-day period, the manufacturer shall provide a refund in lieu of providing a
comparable new motor vehicle and shall provide this refund no later than 45 days
after the offer under subd. 1. or the election of the new motor vehicle, whichever is
later. This subdivision does not apply with respect to commercial motor vehicles.

4. Except as provided in this subdivision, if the consumer elects a comparable
new commercial motor vehicle, no later than 120 days after the offer under subd. 1.
or the election of the new commercial motor vehicle, whichever is later, the
manufacturer shall provide the consumer with the comparable new commercial
motor vehicle. The manufacturer shall exercise due diligence in locating and
providing a comparable new commercial motor vehicle within this 120-day period.

If no comparable new commercial motor vehicles exists or if a comparable new
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commercial motor vehicle is otherwise unavailable for delivery within this 120-day
period, the manufacturer shall provide a refund in lieu of providing a comparable
new commercial motor vehicle and shall provide this refund no later than 120 days
after the offer under subd. 1. or the election of the new commercial motor vehicle,
whichever is later.

5. A manufacturer is not required to provide a consumer with a refund under
subd. 2. less than 10 days after the manufacturer receives from the consumer the
information and consent required under subd. 2., in the form and manner specified
in sub. (8).

SECTION 6. 218.0171 (2) (cm) 1. and 2. of the statutes are amended to read:

218.0171 (2) (cm) 1. To receive a refund due under par. (b) 3., a consumer
described under sub. (1) (b) 4. shall offer to the manufacturer of the motor vehicle
having the nonconformity to return that motor vehicle to that manufacturer. Ne

Subject to subd. 4., no later than 30 days after that offer, the manufacturer shall
provide the refund to the consumer. During or prior to this 30-day period, the

consumer shall provide to the manufacturer, in a form and manner prescribed by the

department of transportation, all information timely requested and required by the

manufacturer and any written consent to allow the manufacturer to provide the

refund. If the consumer fails to provide any of this information he e f this
30-day period, the consumer may not bring an action under sub. (7). When the
manufacturer provides the refund, the consumer shall return the motor vehicle
having the nonconformity to the manufacturer.

2. To receive a refund due under par. (b) 3., a motor vehicle lessor shall offer to
the manufacturer of the motor vehicle having the nonconformity to transfer title of

that motor vehicle to that manufacturer. Ne Subject to subd. 4., no later than 30 days
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after that offer, the manufacturer shall provide the refund to the motor vehicle lessor.

all information timely requested and required by the manufacturer and any written
he manuf: t ide the r When the manufacturer

provides the refund, the motor vehicle lessor shall provide to the manufacturer the

certificate of title and all endorsements necessary to transfer title to the
manufacturer. If another person is in possession of the certificate of title, as shown
by the records of the department of transportation, that person shall, upon request
of the motor vehicle lessor, provide the certificate to the manufacturer or to the motor
vehicle lessor.

SECTION 7. 218.0171 (2) (cm) 4. of the statutes is created to read:

218.0171 (2) (cm) 4. A manufacturer is not required to provide a consumer with
a refund under subd. 1. or a motor vehicle lessor a refund under subd. 2. less than
10 days after the manufacturer receives from the consumer the information and
consent required under subd. 1. or 2., in the form and manner specified in sub. (8).

SECTION 8. 218.0171 (6m) of the statutes is created to read:

218.0171 (6m) Notwithstanding subs. (2) (b) and (6), if the consumer enters
into a negotiated written settlement with the manufacturer regarding any motor
vehicle nonconformity, the manufacturer shall no longer be subject to any
requirement of this section with respect to that motor vehicle.

SECTION 9. 218.0171 (7) of the statutes is amended to read:

218.0171 (7) In Subject to subs. (2) (¢) 2. and (cm) 1. an in addition to
pursuing any other remedy, a consumer may bring an action to recover for any

damages caused by a violation of this section if the action is commenced within 24
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SECTION 9

n r livery of the motor vehicl umer. The court-shall or jury
may award a consumer who prevails in such an action twiee up to the amount of any
pecuniary loss, together with costs, disbursements and reasonable attorney fees, and
any equitable relief the court determines appropriate.

SEcTION 10. 218.0171 (8) of the statutes is created to read:

218.0171 (8) The department of transportation shall prescribe a form and
manner for consumers to provide information and consent to manufacturers for
purposes of sub. (2) (¢) 2. and (cm) 1. and 2.

SEcTION 11. 227.01 (13) (yd) of the statutes is created to read:

227.01 (18) (yd) Relates to any form or manner of providing information and
consent prescribed by the department of transportation under s. 218.0171 (8).

SEcTION 12. Initial applicability.

(1) This act first applies with respect to motor vehicles for which the express
warranty commences on the effective date of this subsection.

SecTION 13. Effective date.

(1) This act takes effect on the first day of the 3rd month beginning after
publication.

(END)
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